
February 3, 2016 
 
Hon. Bill de Blasio, Mayor 
City of New York 
City Hall 
New York, NY 10007 
 
Hon. Rick D. Chandler, P.E., Commissioner 
New York City Department of Buildings 
280 Broadway 
New York, NY  10007 
 

Re:  Widespread Approval by the Department of Buildings 
         of Larger Than Allowable Buildings in Inclusionary   
         Housing Areas Without Required Affordable Housing 

 
Dear  Mayor de Blasio and Commissioner Chandler: 
 
Investigation by the Greenwich Village Society for Historic 
Preservation has uncovered that the Department of Buildings 
has, over the last several years, consistently approved new 
developments in Inclusionary Housing Designated Areas at 
higher than allowable densities without providing the 
affordable housing which is explicitly required to reach those 
building density levels.  As you know, the entire basis of the city’s 
current Inclusionary (Affordable) Housing program is that in 
specified areas, increased density of development above a certain 
level can only be achieved when a required amount of affordable 
housing is provided. 
 
But we have found that in these areas, the Department of Buildings 
is regularly allowing new developments to reach these higher 
densities with purely market-rate developments, and no affordable 
housing. 
 
By consistently allowing these purely market-rate 
developments in violation of the Inclusionary Housing zoning 
rules, the City is undermining its own existing incentives for the 
construction of affordable housing, and allowing construction 
in residential neighborhoods at a greater density than allowed, 
violating explicit zoning limits. 
 
As you can see from the attached documents, the Department has 
done this in multiple cases over the last several years.  As you know, 
the zoning rules in these inclusionary zones are structured to allow 
as much as a 33% increase in the allowable density of developments 



 
only if 20% of the total square footage is dedicated to permanent affordable 
housing, either on site or off.  Yet although no affordable housing is provided in 
these developments, they have been allowed to exceed the maximum allowable 
density.  This appears to be based upon the inclusion of market-rate commercial 
and/or community facility space, even though the zoning text explicitly restricts the 
maximum allowable density for developments in these areas which do not contain 
affordable housing, whether they include residential, commercial, or community 
facility uses (see attached text). 
 
Specifically: 
 

 84 3rd Avenue is located in a C6-4/R8-equivalent Inclusionary Housing district.  
Therefore the maximum allowable FAR for a development without affordable 
housing such as this should be 5.4 FAR.  However, the approved zoning 
documents show a total FAR of 5.65 (see attached). 
 

 152-154 2nd Avenue is located in an R7-A Inclusionary Housing district.  Therefore 
the maximum allowable FAR for a development without affordable housing such 
as this should be 3.45 FAR (a very small portion of the lot is located in an R8B 
district with a maximum allowable FAR of 4, which would only raise the overall 
allowable FAR for this site very slightly).  However, the approved zoning 
documents show a total FAR of 3.95 (see attached). 
 

 118 East 1st Street is located in R8A Inclusionary Housing district.  Therefore the 
maximum allowable FAR for a development without affordable housing such as 
this should be 5.4 FAR.  However, the approved zoning documents show a total 
FAR of 5.97 (see attached). 
 

 438 East 12th Street is located in an R7A Inclusionary Housing district, in which 
the maximum allowable FAR for a development without affordable housing such 
as this is 3.45, with a small portion located in an R8B district in which the 
maximum allowable FAR is 4.0.  However, the approved zoning documents show 
a total FAR of 4.0 (see attached). 
 

 67 Avenue C is located in an R7A Inclusionary Housing district.  Therefore the 
maximum allowable FAR for a development without affordable housing such as 
this should be 3.45 FAR.  However, the approved zoning documents show a total 
square footage of 9,294, which amounts to an FAR of 4.3 (see attached). 
 

It should be noted that several of these developments received their approvals from 
the Department of Buildings in the last two years, under the current administration. 
 



The consequences of this pervasive violation of the city’s own zoning rules and 
affordable housing incentives are far-reaching, and quite relevant to the current 
debate about proposals to lift height limits in inclusionary zoning districts in order 
to encourage the construction of more affordable housing (i.e. ‘Zoning for Quality 
and Affordability’).  As you know, documentation provided previously by the 
Greenwich Village Society for Historic Preservation offers concrete evidence that 
current height limits actually provide no disincentive or obstacles to the inclusion of 
affordable housing, and that lifting them, as the City has proposed, would result in 
no increase in the construction of affordable housing. 
 
By contrast, this pervasive practice of allowing entirely market-rate 
construction in inclusionary zoning districts to exceed the maximum 
allowable density without including the required affordable housing clearly 
does provide a strong disincentive to developers including affordable housing 
in their developments, because they can achieve the higher allowable 
densities by including market-rate space, rather than requiring them to 
include affordable housing to do so.  This results in larger than allowable 
developments and robs the city and neighborhoods of the affordable housing 
to which they are entitled.   
 
Stopping this practice, as opposed to increasing height limits as proposed, would do 
much more to encourage the inclusion of affordable housing in new developments, 
which the administration claims is its top priority. 
 
I urge you to take action immediately to stop this practice of approving larger 
than allowable developments which do not provide the affordable housing 
required by Inclusionary Housing zoning regulations.  I also urge you to take 
action to correct those approvals which have already been granted. This 
would include revoking permits for not-yet-completed buildings such as 438 
East 12th Street, and requiring the removal of  space which exceeds the 
allowable zoning square footage in those which have already been 
constructed, or the provision of the required amount of affordable housing to 
justify that additional space. 
 
Sincerely, 
 
 
 
Andrew Berman 
Executive Director 
 
Cc:  Public Advocate Letitia James  
       Borough President Gale Brewer 
       Borough President Eric Adams 
       Borough President Melinda Katz 
       Borough President Ruben Diaz Jr. 

http://www.gvshp.org/_gvshp/pdf/Submitted-testimony-DCP%2012.16.15.pdf#page=9
http://www.gvshp.org/_gvshp/pdf/Submitted-testimony-DCP%2012.16.15.pdf#page=3
http://www.gvshp.org/_gvshp/pdf/Submitted-testimony-DCP%2012.16.15.pdf#page=3


       Borough President James Oddo 
       Members of the New York City Council 
       Members of the New York City Planning Commission 
       Department of City Planning 
       Community Boards 1-59 
       Region Plan Association 
       Association for Neighborhood Housing and Housing Development 
       Metropolitan Council on Housing 
       Real Affordability for All 
       Citizen’s Housing Planning Council 
       Good Old Lower East Side 
       Urban Justice Center 
  



ZR 35-31 (http://www1.nyc.gov/assets/planning/download/pdf/zoning/zoning-
text/art03c05.pdf#page=21): 
 

In #Inclusionary Housing designated areas#, except within Waterfront 
Access Plan BK-1 and R6 Districts without a letter suffix in Community District 1, 
Brooklyn, the maximum #floor area ratio# permitted for #zoning lots# 
containing #residential# and #commercial# or #community facility uses# 
shall be the base #floor area ratio# set forth in Section 23-952 for the 
applicable district. However, in #Inclusionary Housing designated areas# 
mapped within C4-7, C5-4, C6-3D and C6-4 Districts, the maximum base #floor 
area ratio# for #zoning lots# containing #residential# and #commercial# or 
#community facility uses# shall be either the base #floor area ratio# set forth in 
Section 23-952 plus an amount equal to 0.25 times the non-#residential floor 
area ratio# provided on the #zoning lot#, or the maximum #floor area ratio# for 
#commercial uses# in such district, whichever is lesser. The maximum base 
#floor area ratio# in #Inclusionary Housing designated areas# may be 
increased to the maximum #floor area ratio# set forth in Section 23-952 
only through the provision of #affordable housing# pursuant to Section 
23-90, inclusive. 
 

All lots which follow are located within the Inclusionary Housing designated 
area mapped below (http://www.nyc.gov/html/dcp/pdf/zone/appendixf.pdf 
#page=34)  
 

 
  

http://www1.nyc.gov/assets/planning/download/pdf/zoning/zoning-text/art03c05.pdf#page=21
http://www1.nyc.gov/assets/planning/download/pdf/zoning/zoning-text/art03c05.pdf#page=21


ZR 23-952 (http://www.nyc.gov/html/dcp/pdf/zone/art02c03.pdf#page=147)  
 
Floor area compensation in Inclusionary Housing designated areas 
 
The provisions of this Section shall apply in #Inclusionary Housing designated 
areas# set forth in APPENDIX F of this Resolution. The #residential floor area# of a 
#zoning lot# may not exceed the base #floor area ratio# set forth in the table in this 
Section, except that such #floor area# may be increased on a #compensated zoning 
lot# by 1.25 square feet for each square foot of #low income floor area# provided, 
up to the maximum #floor area ratio# specified in the table. However, the amount of 
#low income floor area# required to receive such #floor area compensation# need 
not exceed 20 percent of the total #floor area#, exclusive of ground floor non- 
#residential floor area#, or any #floor area# increase for the provision of a #FRESH 
food store#, on the #compensated zoning lot#. 
 
 

 

http://www.nyc.gov/html/dcp/pdf/zone/art02c03.pdf#page=147
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